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H NOTEWORTHY H

. By unanimous consent, at 11:00 am. on Tuesday, September 4, 2001, the Senate will begin
consderation of S. 149, the Export Administration Act (EAA) of 2001. On August 1, 2001,
the Mgority Leader stated that cloture on S. 149 will not be filed until after two full days of
debate on the hill.

. S. 149, the Export Adminigtration Act of 2001, establishes an effective, modern framework for
export controls by reforming and replacing the EAA of 1979, a Satute that authorizes the
Presdent to control the export of dud-use items for nationa security, foreign policy, and short-

supply purposes.

. The Bush Adminitration strongly supports the bill. The Committee report notes thet all
refinements sought by the Bush Adminigtration were included in the bill as reported.

. The Ranking Minority members of the Senate’ s Armed Services, Commerce, Foreign
Rdations, Governmentd Affairs, and Intelligence Committees have continuing concerns with S.
149. Some of these concerns are outlined in Senator Shelby’s additional views (pp. 40-42 of
the committee report), and may be the subject of floor amendments.

. On April 26, 2001, then Mgority Leader Lott moved to proceed to the consideration of S.
149. That same day, the motion was withdrawn following objection voiced by Senator Shelby
and others. (See pp. S3937-3966 of the Congressional Record for an extensive discusson of
the bill.)

. Last year, the Senate briefly consdered S. 1712, asmilar bill to S. 149, but it was returned to
the Calendar on the same day (March 9, 2000).



HIGHLIGHTS

According to the report, this new authorization bill establishes an effective, modern framework
for export controls by reforming and replacing the Export Adminigtration Act of 1979, a Satute that
authorizes the President to control the export of dua-use items for nationa security, foreign policy, and
short-supply purposes. The hill seeks to baance three important U.S. policy interests: the national
Security interest in controlling the export of dual-use goods, services, and technologies, the
economic/nationa security interest in promoting U.S. exports and maintaining U.S. leadership in
promoting such exports; and foreign policy interestsin promoting internationa peace and gability. As
such, the bill seeks to update export controls to reflect the current world Situation by recognizing the
changed nature of the threats facing the United States, as well as the importance of exportsto U.S.
economic, nationd security, and foreign policy interests.

Specificdly, according to the Committee report, S. 149 would establish new criminad and civil
pendties for export control violations, grant the President specia control authorities for casesinvolving
nationa security, internationd obligations, and internationd terrorism, promote discipline and
trangparency in licensing decisions, and encourage U.S. participation in multilatera export control
regimes.

Among its provisons as found in the genera authority section of the report, S. 149 directs the
Secretary of Commerce to establish and maintain a Commerce Control Ligt, consgting of itemsthet, if
exported to certain end-users or for certain end-uses, could jeopardize U.S. nationa security. Under
Title |, the Secretary may require alicense, other authorization, or other requirement for the export of
any item on the Control Ligt. Further, the Secretary may establish conditions, including reporting and
recordkeeping requirements, for the use of any license or other authorization to ensure proper use of
the license or other authorization.

The bill provides that the Secretary may cregte regulations to implement the bill’ s provisons
regarding the Control Ligt, export licenses, and other authorizations and requirements, and any other
provisons of S. 149, and states specificaly that no fees may be charged in connection with an export
license goplication.



BACKGROUND

The Export Administration Act

Since the Export Administration Act expired in 1994, the President has continued export
controls pursuant to his authority under the International Emergency Economic Powers Act (IEEPA).
The Committee report states that IEEPA isa poor instrument for maintaining export controls indefinitely
in place of the EAA, asit contains lower pendtiesfor violations, is poorly structured for export control
purposes, and has been subjected to judicid chalenge.

The current effort to establish an effective, modern statutory framework for export controls
began during the 106™ Congress. Hearings were held throughout 1999, with testimony from avariety
of industry, defense and nationd security, and government agency representatives. On September 23,
1999, the Committee passed S. 1712, with one amendment. This bill was caled up on March 8 of
2000, but then returned to the Calendar where it remained upon adjournment of the 106™ Congress.
However, the Congress did pass legidation (H.R. 5239, P.L. 106-508), providing a short-term
extenson of the EAA through August 20, 2001.

S. 149: Legidative History

On January 23, 2001, Senators Enzi, Gramm, Sarbanes, Johnson, Hagel, Roberts, and
Stabenow introduced S. 149, the Export Administration Act of 2001. According to the report, this
legidation, based on S. 1712, included certain improvements relaing to enhanced controls,
maintenance of the Nationa Security Contral Ligt, and findity in foreign-availability and mass-market
determinations. The Committee held two hearingson S. 149. On March 22, the bill passed the
Banking Committee by avote of 19-1, with Senator Shelby voting no. (See “Other Views', pp. 11-13
of thisNotice, for Senator Shelby’s concerns about the bill). On April 26, then Mgority Leader Trent
Lott moved to proceed to S. 149, but the motion was withdrawn that same day following an objection
by Senator Shelby. The bill was discussed extensively, with Senators Shelby, Thompson, McCain,
Kyl, Inhofe, and Warner voicing their concerns while Senators Gramm, Sarbanes, Johnson, Enzi, and
Hagel spoke in support of the bill. (See pages S3937-3966 of the April 26, 2001 edition of the
Congressional Record).

House Action

The House of Representatives passed by voice vote on July 30, 2001, legidation providing for
a short-term extension of the EAA until November 20, 2001, but the Senate did not act on such an



extension prior to the August recess. Before adjourning, the House Internationa Relations Committee
marked up and reported by avote of 26-7, with amendment, H.R. 2581, its export administration
reauthorization bill.

BILL
PROVISIONS

Titlel — General Authority

Title | provides generd authorities for the conduct of U.S. export control policies. Under this
title, the Secretary of Commerce (the Secretary) is authorized to identify items subject to export
controls, and to establish and maintain a Commerce Control List (Control List) conssting of items that,
if exported to certain end-users or for certain end-uses, could jeopardize U.S. national security.

The Committee intends that exporters be able to provide replacement parts for their exports
unless the Secretary determines that there is areason not to do so. Title | providesthat alicense or
other authorization will not be required for after-market service or replacement parts provided on a
one-for-one basis for lavfully exported items.

The Committee dso intends that exporters be able to export technologies incidenta to exported
items, as long as such technologies relate to the ingtalation and operation of the items, and do not
enhance any capability that led to the item’ sinclusion on the Control List. The hill therefore provides
that alicense for export of an item includes the export of incidenta technology, but only so long asthat
technology does not exceed the minimum necessary to ingtdl, maintain, repair, ingpect, operate, or use
the item.

The Committee believes that export control processes and procedures should be transparent
and recognizes the value in dlowing exporters to make their case about what items should and should
not be controlled. Toward that end, the bill directs the Secretary to consult with abroad array of
interested parties, particularly when it comes to decisons on the mass-market or foreign-availability
gatus of items on the Contral Ligt, and to inform the public about changes in export policy, procedures,
and regulaions. In addition, the Secretary is authorized to appoint Export Control Advisory
Committees, with membership drawn from U.S. industry and government, to provide technical advice
regarding export control policy.

Title Il —National Security Export Controls



Subtitle A: Authority for National Security Export Controls

Thistitle authorizes the President to impose national security controls to restrict items that
would contribute to the military potential of countries in amanner detrimenta to U.S. nationa security;
to stem the proliferation of wegpons of mass destruction; and to deter acts of internationd terrorism.
Specifically, the authority to impose national security controlsis vested
in the President and is exercised by the Secretary of Commerce, in consultation with the Secretary of
Defense, the intelligence agencies, and other appropriate departments and agencies.

The bill authorizes export controls based on end-use or end-user of an item if that item could
contribute to the proliferation of weapons of mass destruction or the meansto deliver them. The
Committee intends this provision to permit the control of items that may not be listed on the Control
Lig, but that should be controlled due to the intended recipient or anticipated use of the item.

Section 201(d) authorizes the President to impose enhanced controls on an item controlled for
national security purposes, notwithstanding its status as an incorporated part or component or as a
foreign-available or mass-market item, if the Presdent determines that the remova of controls would
condtitute a sSgnificant threat to U.S. nationd security. The Committee intends for this authority to be
used only in extraordinary circumstances, thus ensuring that the export control syslem maintains
maximum trangparency and predictability, with minimum regulatory burden for the exporter. If such
authority is exercised, the Presdent must report the determination to the congressona committees of
juridiction.

The Secretary of Commerce, with the concurrence of the Secretary of Defensg, is directed to
identify items to be included on aNationa Security Control List. Among therisk factorsto be
consdered in establishing the list are the characterigtics of theitem, the threat to the United States from
misuse or diverson of the item, and the effectiveness of nationa security controls on theitem. The
Commerce Secretary is required to periodicadly review the ligt and, with the concurrence of the
Secretary of Defense, make adjustments o it.

The hill establishes a country tiering system under which countries are assgned to one of a
range of tiers for each controlled item or group of items, with the lowest risks of diverson or misuseto
be assigned to the lowest tier; the highest risks are to be assigned to the highest tier. The Committee
intends for the tiering system to provide license gpplicants with greater knowledge of the likelihood of
their license applications being approved, aswell asto provide an incentive for countries to improve
their export control systems and to reduce the incidence of misuse or diversion of controlled items, and
thereby be assigned to alower tier.

Section 204(a) recodifies the provisons of current law that state that controls may not be
placed on an item solely because the item contains parts or components subject to controls if the parts
or components are essentia to the functioning of the item, are customarily included in the sale of the
item, and comprise 25 percent or less of the total value of the item. Section 204(b) codifies current
regulatory practice requiring controls on re-export of an item produced in aforeign country if it contains
controlled U.S. parts or components, unless the value of the parts or components comprise 25 percent
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or less of theitem’stotd vaue. A licenseisrequired for re-export to countries designated as
supporting internationa terrorism, and the value threshold for exemption from control is reduced to 10
percent.

Section 205 requires the Commerce Secretary to establish a process for interested personsto
petition to change the satus of an item on the Control Ligt.

Section 2 defines the terms used in the bill.  According to the Committee report, the bill’s
definition alows the Commerce Secretary the flexibility to define further, via regulation, the term to
deem the disclosure of an item to aforeign person to be an export to the country of which the foreign
personisandiond. It isthe Committee s understanding thet the Adminigtration will be reviewing the
deemed export control process with aview to darifying its gpplication.

Subtitle B: Foreign-Availability and Mass-Market Status

The bill allows the Secretary of Commerce to remove controls on an item that has been
determined to have foreign-availability or mass-market status, and requires the Secretary to make
foreign-availability or mass-market status determinations within Sx months of receiving a petition for
such gtatus.

The Committee believes there islittle nationa security benefit derived from controlling U.S.
itemsif substantidly identical items can be acquired through another source or if such items are
produced and available for sdein large volume to multiple purchasers. Therefore, according to the
Committee report, the U.S. export control system should focus on controlling those items that pose the
greatest risk to nationd security by putting up higher walls around a much smaller group of capabilities
and technologies. Toward that end, the bill includes mechanisms whereby controls on items which have
foreign-availability or mass-market status would be removed.

Section 211 directs the Secretary, in determining foreign-availability status, to consider criteria
such asthe item’ s availability from sources outside the United States, its price, and whether it is
avalablein sufficient quantity to render controlsineffective. The President is authorized to set asde a
foreign-availability determination if he finds that the absence of controls on that item would condtitute a
threat to U.S. nationd security and that controls would advance U.S. nationd security, or thet thereisa
high probability that the foreign-availability status will be diminated through international negotiations.
Any Presdentid “set-asde’ determination isto be reviewed every sx months, with areport sent to the
congressona committees of jurisdiction for each “set-aside” Consstent with the foreign-availability
provisonsin the current Export Adminigtration Act, the “set-aside’ of such determination isto expire
no later than 18 months after such determination, unless the Presdent has been able to achieve an
agreement to diminate the foreign availability of that item.

In determining mass-market status, the Secretary is directed to consider criteria such asthe

item’ s production and availability for sde, its didribution, its conduciveness to commercia shipping, and
its usage for its norma intended purpose without modification. The Presdent is authorized to set asde
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amass-market determination if he finds that the absence of controls on that item would congtitute a
serious threat to U.S. national security, and that controls would advance U.S. national security interests.
Again, any Presidentid “set-asde’ determination is to be reviewed every sx months, with a report sent
to the congressona committees of jurisdiction for each “ set-aside.”

Section 214 crestes an Office of Technology Evaluation (OTE), responsible for gathering,
coordinating, and andyzing information for foreign-availability and mass-market determinations, as well
as conducting evauations of worldwide technologica developments, multilatera export control regimes,
other governments export control policies, and U.S. industrid sectors critical to the U.S. defense
industrid base.

Title 1 —Foreign Policy Export Controls

Title Il authorizes the impaosition of export controls for foreign policy purposes. Since most
foreign policy controls often are unilaterd in practice, and because it is dear that multilateral controls
are preferable to unilatera contrals, Title 111 imposes certain disciplines on the impogtion of foreign
policy controlsto ensure that they principdly affect the target of the controls rather than American
suppliers.

According to the report, Title 111 specifically authorizes export controls to be imposed to
promote the foreign policy objectives of the United States; to promote internationa peace, stability, and
respect for fundamental human rights; and to deter and punish acts of internationd terrorism.

In order to impose foreign policy controls, the President must follow certain procedures,
induding consulting with the congressond committees of jurisdiction and negotiating with the
government of the country against which the control is proposed prior to imposing aforeign policy
export control. Section 302 provides that the Presdent must publish a notice in the Federal Register
at least 45 days prior to (and solicit public comment at least 30 days prior to) the imposition of a
control, but dlows the President to defer compliance with this requirement if deferrd isinthe U.S.
nationd interest and the President satisfies these requirements within 60 days of the imposition of the
control. To impose contrals for foreign policy purposes, the Presdent must meet five criteria (a€), as
outlined in Section 303 of the bill.

Section 307 requires the President to review al existing controls by February 1, 2003, and
every two years thereefter (the renewd year). According to the report, any control not specifically
renewed pursuant to the required report to the congressona committees of jurisdiction isto expire on
March 31 of the renewal year.

According to the report, sections 309 and 310 ensure that notwithstanding any other provison
of the Act, controls may be maintained in order to comply with internationa obligations, and against
countries designated as supporting internationa terrorism.



Title 1V — Export License and I nteragency Dispute Resolution Procedures

The bill establishes a“risk management framework” for the license review process. Criteriaare
established for review of the license gpplications, including the characteristics of the item, the threet to
U.S. nationd security or foreign policy interests, the destination country’ s tier designation, and the risk
or diverson of misuse. According to the report, the andytic product of the intelligence community isto
be fully consdered with regard to license gpplications.

Under Section 401, the Commerce Secretary is directed, within nine days, to review
gpplications for accuracy and refer them to the Secretary of Defense, Secretary of State, and the heads
of other appropriate departments. Each referra department is required, within 30 days, to provide a
recommendation either to approve or deny thelicense. A referrd department that failsto provide a
recommendation within 30 daysis deemed to have no objection to the Secretary’ sdecison. There are
exceptions from the dated time periods in specified circumstances, including instances in which the
Secretary and the gpplicant mutualy agree to delay, a pre-license check isrequired, or consultation
with foreign governmentsiis required. The Commerce Secretary is required, if agreement exists among
the referrd departments, to notify the exporter of the decison to gpprove or deny the license
application. If an export license gpplication isto be denied, the Secretary is to inform the applicant of
the determination to deny, the specific basis for the denid, and any modifications to the proposed
export that might permit the export to be approved. The gpplicant is permitted 20 days to respond to
the proposed denidl.

For those cases in which there is no agreement on license applications, an interagency dispute
resolution processis established. Aninitia leve of review is conducted by an interagency committee
chaired by the Commerce Secretary’ s representative who has the authority to decide application
gpprova or denid after conddering the postion of other agencies. The chair’s decison may be
gppeded by the representative of a dissenting agency. Additiond levels of review must provide for
decision-making based on amgority vote (rather than the current practice of unanimity), and an apped
of adenid or gpprova of alicense application at the higher level of review may only be escdated to the
next higher level of review by a Senate-confirmed agency officid. Findly, the entire interagency
process isto be completed or referred to the President not later than 90 days after the date of the
goplication’sinitid referrd.

With regard to awritten request for classfication, the bill directs the Commerce Secretary to
notify the Defense Department as well as other gppropriate departments of those requests, and to
inform the requestor of the proper classfication within 14 days. According to the report, the
Committee left intact existing guiddines regarding interagency coordination and trangparency until such
procedures are modified or replaced by the Administration.



TitleV —International Arrangements, Foreign Boycotts; Sanctions; and
Enfor cement

Section 501 of the bill encourages U.S. participation in new and existing multilateral export
control regimes that support U.S. national security objectives, and directs the President to take stepsto
enhance multilateral export control regimes by including in them features such as full membership,
effective enforcement and compliance, periodic meetings among high-leve representatives, acommon
list of controlled items and regular updates thereto, harmonization of license gpprova procedures,
treatment of certain countries, and agreement to prevent undercutting of regime member controls. As
for foreign boycaotts, the bill directs the President to issue regulations prohibiting the participation of
U.S. persons in boycotts imposed by aforeign country againgt a country thet isfriendly to the United
States.

The hill establishes crimind and civil pendtiesfor export control violations. For individuds, the
crimind pendtiesinclude afine of up to $1 million or 10 times the value of the export, whichever is
greater, per violaion, and up to 10 years imprisonment per violation, with possible life imprisonment
for multiple violations or aggravated circumstances. The hill provides crimina pendties for corporations
of up to $5 million or 10 times the vaue of the export, whichever is gregter, per violation. In addition,
the bill requiresindividuas or corporations convicted of crimind violations to forfeit the property that
was the subject of the violation, and any properties used to aid the violation. Further, under Section
503, the Commerce Secretary may impaose on a violator, in addition to or in lieu of crimind pendties, a
maximum civil fine of up to $500,000 per violaion and may deny export privileges for violaions.

Sections 504 and 505 reauthorize both the current missile proliferation control sanctions and the
current chemica and biologica weapons control sanctions.

According to the report, the Committee places strong emphasis on the use of post-shipment
verifications (PSVs) as an important part of the enforcement effort, and therefore directs the Secretary
to target post-shipment verifications againgt exports involving the greatest risk to nationd security. The
bill requires the Secretary to deny alicense to any end-user who refuses to allow post-shipment
verifications. The bill authorizes the Secretary to deny future exports of an item to any country that
refuses to dlow post-shipment verifications.

Section 506 authorizes funding for the Bureau of Export Adminigtration of the Commerce
Department, with significant additiona resources for enforcement programs.

Findly, within section 506 is a limitation terminating the authority granted under S. 149 on
September 30, 2004, unless the President provides to Congress a detailed report on the operation of
the EAA of 2001 and of U.S. export control proposas in connection with that report, or certifiesto
Congress that reformsin connection with that report are not necessary. Thisis a one-time condition
which, once met, sets aside the effect of the sunset in the statute. The report and legidative proposas
are to be submitted to Congress any time prior to October 1, 2004.



Title VI — Export Control Authority and Regulations

Title VI authorizes certain officids to implement the authorities granted under thisbill. Further,
Section 602 increases the pendties that can be imposed for disclosure of confidentia information such
that if an officer or other employee of the U.S. government knowingly discloses confidentid information,
such person can be fined up to $50,000 and imprisoned not more than one year, for each violation.
The bill dso authorizes the Secretary to impaose civil pendlties of not more than $5,000 on persons who
otherwise disclose information in violation of the provisons of the bill.

Title VII —Miscellaneous Provisions

Section 701 requires the Secretary to report annually to Congress regarding export controls.
Section 702(K) repedls certain provisons of the FY 1998 Nationa Defense Authorization Act relaing
to the measurement standard (known as MTOPS) used for control of high-performance computers.
The Committee recognizes the difficulty of effectively controlling widdy available commercid computer
systemsin today’ s rgpidly changing world, and believes that the reped will dlow the President the
flexibility to address computer controls in an effective manner.

ADMINISTRATION POSITION

Inits Statement of Adminigtration Policy (SAP) issued on April 26, 2001, the Bush
Adminigretion stated:

“The Administration supports S. 149, as reported by the Senate Banking Committee.
The bill provides authority for controlling exports of dua-use goods and technologies.
The Adminigration believesthat S. 149 would alow the United States to successfully
meet its nationd security and foreign policy objectives without impairing the ability of
U.S. companies to compete effectively in the global marketplace. Asreported, S. 149
includes a number of changes that the Adminigration sought to strengthen the
Presdent’s national security and foreign policy authorities to control dua-use exports.
The Adminigtration will continue to work with Congress to ensure that our nationa
Security needs are incorporated into arationa export control system.”

President Bush has subsequently expressed his support for S. 149. On March 28, 2001, ina
meeting with high-tech leaders at the White House the President said, “. . . After alot of work with
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industry leaders and the administration and members of the Senate, the Export Adminigtration Act, a
good hill, passed the Banking Committee, 19to 1. .. And | urge the Senate to passit quickly.”

Nationa Security Adviser Condoleezza Rice, in aletter dated August 2, 2001, to Senator
Gramm, reiterated the Adminigtration’s desire for swift enactment of the bill because “anew EAA will
provide us the strongest authority to administer dual-use export controls, particularly asrelated to
enforcement, pendties for export control violations, and the protection of business proprietary
information.”

COST

The Congressona Budget Office (CBO) estimates that implementing S. 149 would cost about
$377 million over the 2001-2006 period, assuming the appropriation of the necessary amounts.
Because the bill would increase crimind and civil pendtiesfor violaion of export controls, CBO
estimates governmenta receipts would increase by $23 million over the 2002-2006 period. CBO
estimates that the increase in crimina pendties would cause direct spending from the Crime Victims
fund to rise by about $7 million over the 2002-2006 period. Because the bill would affect direct
spending and receipts, pay-as-you-go procedures would apply.

OTHER VIEWS

Additional Views of Senator Shelby

Senator Shelby, who, in addition to being a Banking Committee member, is Ranking Member
of the Sdlect Committee on Intelligence, filed additiond views. Thefollowing are excerpts[S. Rept.
107-10, pp. 40-42]:

During the 106th Congress | joined with the nationa security committee
chairmen and other senators — Senators Helms, Warner, Thompson, McCain, Smith,
and Kyl —in opposing legidation to reauthorize the Export Adminigration Act. Smilar
legidation, S. 149 — the Export Administration Act of 2001 — has been introduced in
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the 107th Congress. Like last year’ shill, S. 149 failsto strike the correct balance
between commercial consderations and nationa security.

* % %

Even with the Adminigration’ simprovements to this legidation, there remain
severd overarching issues that require amore detailed review of the legidation than the
Adminigtration has had time to undertake. For an export control regime to function
properly, it must provide for abaancing of the commercid benefitsinvolved —which
are generdly obvious, easily-quantified, concentrated, and immediate — with the
nationa security risks, which are often shrouded in secrecy, difficult to quantify, diffuse,
and long-term in nature. | believe that the amendments adopted by the Committee
during markup represent a useful start toward a balanced and rationd export control
policy. | am concerned, however, that despite these changes, the bill in its current form
dill favors commercid interests over nationd security equities.

Therefore, | believe that the Adminigtration and the Senate should consider the
following additionad modifications:

1. Provide a Broad National Security Exemption. S. 149 redtrictsthe President’s
authority to regulate the export of products that could have serious implications for our
nationa security. The President, asthe officid ultimately responsible for baancing
commercid and nationd security policies, should have complete, unqudified discretion
to override the mass market, foreign availahility, overseas production, or incorporated
parts provisons of the bill if the President determines that export of a product would
threaten national security.

2. Permit Full Interagency Participation. S. 149 provides overly broad or
exclugive authority to the Secretary of Commerce on important procedural issues such
as commodity classfications, license and dispute referrds, license exemptions, and
development of export adminigtration regulations. In export controls, asin many other
complex aress, procedureis policy. If national security concerns are to be given
adequate congderation in export decisions, the Departments of State and Defense must
be given greater authority and alarger role in the export licensing process. As agenerd
meatter, S. 149 is permegted by a presumption that nationa security concerns have only
equal or lesser weight than commercia concerns. Here are just afew examples: Section
202 (Nationa Security Control List) establishes arisk assessment baancing test that
gives equa vaue to nationa security concerns and economic costs. Elsewhere, despite
the Adminigration’ sintent to ensure that the interagency dispute resolution process
established under section 502 be comprised of national security experts, the legidation
does not require that this appeals board be so congtituted. Section 701(c) (issuance of
regulations) gratuitoudy states that nothing “requireg]s] the concurrence or approva of
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any officid, department, or agency to which such regulations are submitted.” In other
words, regulations may be promulgated without the concurrence of the nationa security
agencies.

3. Address Problematic Mass Market Provision. S. 149 prohibits export controls
on items otherwise controlled for nationa security reasons if they are widdy avalablein
the United States. Domestic availability should be considered along with other factors,
but “mass market” should not be an independent exemption category.

4. Address Incorporated Parts and Components Loophole. S. 149 prohibits export
controls on items otherwise controlled if they are incorporated into productsin which
the controlled component comprises 25 percent or less of thetotd vaue, or if the
controlled item is shipped overseas for final assembly. Automatic decontrol of an item
otherwise gppropriately controlled smply because it has been incorporated into alarger
item, or because it is produced overseas using American parts or components, is
counterintuitive — should the technology be exported or not? — and will undermine the
effectiveness of our export control regimes.

5. Address Use of Foreign Availability as a Measure for Decontrol. S. 149
prohibits export controls on items available from foreign suppliers, codifying a
presumption that when other countries sdll sengitive technologies to countries of concern
like China, the United States is obligated to follow suit. The degree to which an item is
available from foreign sources is afactor that should be considered, but should not
automaticaly result in the dimination of export controls on an item.

6. Address Deemed Exports not Covered. S. 149 does not cover the transfer of
knowledge, information, or know-how of controlled goods or technologies, to foreign
persons or entities, whether in the United States or abroad.

Senate Republican High Tech Task Force

On June 28, 2001, Senators Allen, Allard, Bennett, Brownback, Burns, Grassey, Hatch, and
Hutchison of the Senate Republican High Tech Task Force wrote to Senator Daschle requesting that he
schedule floor consderation of S. 149. The members Stated, in part:

“The proposed EAA legidation represents alogica improvement over the outdated
EAA Act passed in 1979 and the current patchwork of executive orders regulating
export controls. . . . At atime when our technology indusiries are seeing declining
sdes, it isimperative that the Congress remove unnecessary and ineffective barriers to
exports that will keep technology jobsin this country.”
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POSSIBLE
AMENDMENTS

At presstime, it isour

understanding that the Ranking Members of the Governmenta Affairs (Thompson), Foreign Relations
(Helms), Armed Services (Warner), Inteligence (Shelby), and Commerce (McCain) Committees,
aong with Senator Kyl, may offer amendments that reflect the concerns outlined in Senator Shelby’s

Additiona Views, aswdl as other concerns voiced during discussion of this bill on the Senate floor
April 26, 2001.

Roberts. Intends to prevent the authorities provided under this bill from being used to impose
unilaterd sanctions on food and medicine.

Staff contact: Dr. Y vonne Bartoli, 224-2946
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